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STATE OF NORTH CAROLINA		IN THE GENERAL COURT OF JUSTICE
						SUPERIOR COURT DIVISION
COUNTY OF MECKLENBURG		08-CVS-4304


REID POINTE, LLC,					)
TUCKER CHASE, LLC,				)
MEADOW, LLC,					)
SOUTHEASTERN LAND INVESTMENTS, LLC,	)
KYLIGLEN, LLC,					)
HARRY C. GRIMMER and				)
HARRY GRIMMER & ASSOCIATES, LLC,	)
							)	RESPONSE TO  
				Plaintiffs, 		)	PLAINTIFFS’ MOTION
							)	TO DISMISS 
)	COUNTERCLAIMS
				)	
CHARLES A. STEVENS and			)
CAROLINA DEVELOPMENT OF CHARLOTTE,	)	 
INC.,							)		
							)
				Defendants.		)
							)

	NOW COME Defendants/Counterclaim Plaintiffs Charles A. Stevens (“Stevens”) and Carolina Development of Charlotte, Inc., (“CDC”) and file this memorandum of law in response to Plaintiffs’ Motion to Dismiss Counterclaims.
	Taking all allegations in Defendants’ Counterclaims as true, as the Court must on a Motion for Judgment on the Pleadings, the allegations in the Counterclaims show that Plaintiffs have engaged in a long series of unscrupulous behavior in an attempt to deprive Defendants of the benefit of their contracts with Plaintiffs and ultimately ensuring that the Plaintiff LLCs cannot and will not be run in a manner to benefit all members of the LLCs. Based on these facts, Defendants have successfully stated claims for breach of contract, judicial dissolution, and violations of the North Carolina Unfair and Deceptive Trade Practices Act, and should be given the opportunity to further explore these claims in discovery.
BACKGROUND
	In 2003, Stevens and John R. Poore (“Poore”) approached Plaintiff/Counterclaim Defendant Harry C. Grimmer (“Grimmer”) to propose a partnership to develop a parcel of land previously identified by Stevens, but which Stevens and Poore lacked the financial resources to develop alone. (Countercl. ¶ 1-2). Grimmer agreed to provide financing for the development, and the three created a limited liability company (“LLC”) to hold the property, Plaintiff Kyliglen, LLC (“Kyliglen”), with Grimmer receiving a 60% share due to his financing role. (Id.) After the LLC’s formation, Stevens assigned his share to his company, CDC, which also assumed the role of manager of Kyliglen. (Countercl. ¶ 3).
	Following their partnership in Kyliglen, Stevens and Grimmer decided to form a further joint venture to find and develop other parcels of property. (Countercl. ¶ 4). As with Kyliglen, Grimmer was to act as principal financier for each project and Stevens, through CDC, would be responsible for developing the properties and managing each LLC. (Id.). To memorialize this agreement, Grimmer drafted a letter contract setting forth the details of the joint venture, which both parties signed on September 24, 2003 (the “September 24th Contract”). (Countercl. ¶ 5-9). Under the terms of the September 24th Contract, Grimmer’s sole responsibility was to “use my financial connections with a local lender to obtain necessary financing for the project that will provide a Land Acquisition and Development Loan in the [sic] an amount sufficient to provide for all project costs.” (Countercl. ¶ 7; Reply Ex. A at 2). The September 24th Contract assigned to Stevens the “responsibility” to “manage [each] company’s day-to-day affairs,” whereas Grimmer would “serve more as a silent investor, advisor and consultant,” who would make final decisions only “if required.” (Reply Ex. A at 1)
	Pursuant to the September 24th Contract, Grimmer created four LLCs with  CDC (the “LLCs”): Plaintiffs/Counterclaim Defendants Reid Pointe, LLC (“Reid Pointe”), Tucker Chase LLC (“Tucker Chase”), Meadows, LLC (“Meadows”), and Southeastern Land Investments, LLC (“SLI”). (Countercl. ¶ 10; Reply 10) Each of the LLCs used an identical Operating Agreement entered into between Grimmer and CDC, but not by Stevens individually. (Compl. ¶ 9, Ex.A; Answer 9; Pl. Br. Ex. B-E) Additionally, each LLC entered into a Land Development Construction and Management Services Agreement (a “Development Agreement”) with CDC. Under the terms of these agreements, CDC was made the manager of each LLC and a service provider, not a general contractor. (Countercl. ¶ 13)
	From the signing of the agreement until December of 2007, CDC managed the LLCs, including Kyliglen, without dispute from Grimmer. (Countercl. ¶ 22). As work continued, however, unexpected market forces drove the price of construction materials to extreme heights, resulting in significant increases in costs throughout the construction industry. (Countercl. ¶ 14-15, 21). CDC kept Grimmer informed of the increases in price and their impact on the LLCs, and Grimmer himself monitored the situation independently, often sending Stevens articles about the price increases throughout the industry. (Countercl. ¶ 15-16, 22). At the same time, costs of development in the Charlotte-Metro area increased due to new city and county regulations on the industry. (Countercl. ¶ 17). Grimmer and Stevens, who were both well aware of the unexpected increases and their impact on the cost estimates for each LLC, frequently discussed strategies for keeping costs down. (Countercl. ¶ 16, 22).
	Grimmer, however, and despite his contractual role as a silent partner, frequently intervened in CDC’s management of the LLCs, causing costs to increase even further. (Countercl. ¶ 18-20). On numerous occasions, Grimmer personally intervened to direct funds from the LLCs to outside companies controlled by his friends or relatives. (Id.) For example, at one point, Grimmer even terminated a contract between Tucker Chase and an outside vendor, causing substantial costs to Tucker Chase, in order to procure a financial benefit for his son. Grimmer’s actions resulted in serious expenses to the LLCs that would not have been incurred otherwise. (Countercl. ¶ 19). Because of this interference and the unexpected actions of market forces, the costs for the LLCs grew far beyond the original estimates made at the time each LLC was formed. (Countercl. ¶ 15, 20).
	In December of 2007, Grimmer became suddenly and inexplicably hostile towards Stevens and CDC, demanding more money as a return on his investment. (Countercl. ¶ 23). Prior to that point, Grimmer, who had received frequent (sometimes daily) updates on the LLCs, had never expressed any concern regarding CDC’s management, and had in fact approved all strategies implemented by CDC to deal with the new adverse business conditions. (Countercl. ¶ 22). Then, sometime in December, 2007 or January, 2008, unbeknownst to Stevens and CDC, Grimmer consulted with counsel, apparently regarding how to remove CDC, which was still the manager of the LLCs at that time, from Reid Pointe. (Countercl. ¶ 23). Grimmer billed the charges for these consults to Reid Pointe itself. (Id.) In January of 2008, Grimmer surprised CDC with a written “agreement and release” designed to give Grimmer full control and ownership of Reid Pointe in exchange for a return of CDC’s initial $3,000.00 investment, offering CDC absolutely no return on its investment. (Id.) CDC refused this offer. 
	In response, Grimmer embarked on a calculated campaign to drive CDC out of the LLCs. First, Grimmer insisted that CDC no longer be paid according to the Development Agreements, despite CDC’s ongoing services and large outstanding sums already owed by the LLCs to CDC. (Countercl. ¶ 24). To facilitate this, Grimmer contacted various financial institutions and persuaded them to freeze the LLCs’ bank accounts. (Countercl. 24). With their bank accounts frozen, the LLCs became financially incapacitated, failing to meet numerous obligations to their vendors and others. (Id.) Simultaneously, Grimmer began a campaign of misinformation against Stevens, CDC, and the LLCs, in which he contacted numerous vendors, bank officials, and even city and county officials in an attempt to undermine the LLCs’ ability to do business, all designed to cripple the LLCs’ business to the point where he could seize control. (Countercl. ¶ 25-26).
Finally, in late January or February of 2008, Grimmer, as majority shareholder in each LLC, effected his takeover by removing CDC as manager of each of the LLCs, appointing himself as manager in CDC’s stead, and causing Reid Pointe and Tucker Chase to terminate their Development Agreements with CDC. (Compl. ¶ 20-21; Countercl. 28-29). At the time Reid Pointe and Tucker Chase terminated their Development Agreements, Reid Pointe owed CDC $291,717 in unpaid fees and Tucker Chase owed CDC $144,476 in unpaid fees. (Countercl. II ¶ 2-6). Grimmer then immediately began making capital calls for the LLCs, disregarding his agreement in the September 24th Contract to obtain financing for all costs of the LLCs. (Countercl. ¶ 28-29).  Grimmer made these capital calls specifically because he knew that CDC could not make the called-for payments, and would therefore have to relinquish its shares of the business to Grimmer, making his takeover complete. (Id.). Grimmer’s actions have resulted in substantial harm to the LLCs’ ability to do business, as well as to CDC’s business as it pertains to the LLCs and CDC’s interest in the LLCs. (Countercl. ¶ 19, 20, 24-29, 33).
STANDARD OF REVIEW
Judgment on the pleadings is only appropriate when “all material facts and allegations of fact are admitted in the pleadings and only questions of law remain.” Ragsdale v. Kennedy, 286 N.C. 130, 137, 209 S.E.2d 494. “When the pleadings do not resolve all the factual issues, judgment on the pleadings is generally inappropriate.” Id.  In considering a 12(c) motion, “[a]ll well pleaded factual allegations in the nonmoving party’s pleadings are taken as true and all contravening assertions in the movant’s pleadings are taken as false.” Id. 
	Based on this standard of review, the Court must deny Plaintiffs’ motion for judgment on the pleadings.  
DISCUSSION

Defendants Have Successfully Stated a Claim for Breach of Contract

The September 24th Contract constitutes a valid contract which Grimmer has breached.

While a contract is only valid when there is a “meeting of the minds” as to all essential terms of the agreement, an otherwise valid contract is not rendered unenforceable simply because it contains an agreement to enter future contracts. See Northington v. Michelotti, 121 N.C. App. 180, 184-85, 464 S.E.2d 711, 714 (1995) (holding that judgment as a matter of law was inappropriate where the contract at issue called for a future agreement on certain terms). This is particularly true where the material terms of those future contracts are defined in the original contract. See Young v. Sweet, 266 N.C. 623, 625, 146 S.E.2d 669, 671 (1966) (recognizing that an agreement to enter a future contract is binding where the essential and material terms do not require future negotiation). Whether or not a particular contract manifests such a “meeting of the minds” is generally a question for the trier of fact. Northington, 121 N.C. App. at 184-85.
 In Northington, the parties signed a handwritten agreement that set forth the creation and ownership of a new real estate corporation. In addition to the distribution of ownership, however, the contract stated, “there shall exist an understanding between the parties … that addresses the issue of: a) Buy out of one stock holder of the other; b) a non compete agreement between the parties.” Id. at 181. Both parties signed the contract, and the plaintiff, as agreed, formed the LLC. Id. at 182. Immediately thereafter, the defendant presented the plaintiff with a letter of intent allegedly setting forth the conditions of buy out and a non-competition agreement, which the plaintiff refused to sign. Id. The plaintiff then brought suit to enforce the original contract. At summary judgment, the defendant argued that the original contract was not an enforceable contract, but merely an “agreement to agree.” Id. at 183. The North Carolina Court of Appeals, in reviewing the lower court’s grant of summary judgment, held that there was a genuine issue as to whether the contract represented a meeting of the minds and a valid contract or simply an agreement to agree, and directed that “under our case law, this issue should have been left for the jury to decide.” Id. at 184-85.
Here, the September 24th Contract defined and governed the entirety of the joint venture between Grimmer and Stevens, as opposed to the Operating Agreements, which were between Grimmer and CDC and were limited to governing only the operations of a single LLC each. The parties clearly intended it to be binding, as it was “executed” by both parties, and witnessed. (Reply Ex. A at 3). The September 24th contract contained all elements essential to define the rights and responsibilities of Grimmer and Stevens going forward, to an extent far greater than did the contract in Northington. In fact, the only term in the contract that Plaintiffs even claim to be insufficiently definite is the term providing for Operating Agreements for each LLC formed. The September 24th Contract, however, sets forth all the terms essential to the future Operating Agreements. It sets out in specific detail the ownership of the LLCs, the purpose of the LLCs, the duties of the parties with regards to the LLCs, the exact amount of a development service fee, how the fee would be distributed, how net income before taxes would be determined, the distribution of costs in the event a project proved unviable, how accounts would be maintained, how the parties would be informed of the LLCs’ business, the interest accruing on any funds loaned by a party to the contract, and how the original capitalization would be treated. All the material terms of the future agreement were defined, and indeed, the fact that there was no disagreement over the drafting of the Operating Agreements indicates that this was in fact the case. 
Nor is there any merit to Plaintiffs’ claims that the September 24th Contract was superseded by the Operating Agreement and Development Agreement for each LLC. Plaintiffs essentially argue that the Operating Agreements and Development Agreements effected a novation on the September 24th Contract. A novation, however, requires agreement of all the parties to the contract. Tomberlin v. Long, 250 N.C. 640, 644, 109 S.E.2d 365, 367-68 (1959). Here, the September 24th Contract is between Grimmer and Stevens individually, whereas all of the Operating Agreements and Development Agreements are between Grimmer and CDC. Stevens individually was not a party to any of these agreements. This is because, as discussed above, the September 24th Contract was intended to define a different relationship than the Operating Agreements and Development Agreements. The Operating Agreements and Development Agreements, therefore, cannot supersede the September 24th Contract.
As the September 24th Contract constitutes a valid contract still in effect, Grimmer was bound to adhere to the terms of that contract. The September 24th Contract clearly states that Grimmer shall “obtain necessary financing” for each project “in the [sic] an amount sufficient to provide for all project costs.” (Reply Ex. A ¶ 4). Grimmer has failed to meet this obligation, a fact which, contrary to Plaintiffs’ assertions, is clearly alleged in Defendants’ Counterclaims. (Countercl. ¶ 27). 
	CDC was not a General Contractor and can enforce the contracts between CDC and Grimmer absent any license requirements.


North Carolina law defines a general contractor as one who “undertakes to bid upon or to construct or who undertakes to superintend or manage … the construction of any building … or any improvement or structure where the cost of the undertaking is thirty thousand dollars ($30,000.00) or more...” N.C. Gen. Stat. § 87-1 (West 2000). By regulation, “undertakes to superintend or manage” is defined as “is responsible for superintending or managing the entire construction project.” 21 N.C. Admin. Code 12 .0208. In determining the extent to which an undertaking and its cost should be attributed to a particular contractor, the courts in North Carolina have focused on the control exercised by the contractor over the project.  Spears v. Walker, 75 N.C. App. 169, 330 S.E.2d 38 (1985). “The principal characteristic distinguishing a general contractor from a subcontractor or other party contracting with the owner … is the degree of control to be exercised by the contractor over the construction of the entire project.” Helms v. Dawkins, 32 N.C. App. 453, 456, 232 S.E.2d 710, 712 (1977), overruled on other grounds, Sample v. Morgan, 311 N.C. 717, 319 S.E.2d 607 (1984).  
Here, the language of the Development Agreement between CDC and each of the LLCs lacks any indication that CDC will directly involve itself in the actual construction of the projects. Moreover, they indicate that CDC is to “[a]dvise and make recommendations to [the LLC] in regards to engineering, construction programming, coordination requirements, bidding requirements, contract letting, and construction requirements as necessary,” and “[p]rovide administrative services, create profit and loss analysis and budget Performa and progress reports necessary to review schedules, costs and development issues. (Pl. Br. Ex. C at Ex D-3). The Development Agreement itself never specifically refers to CDC as a contractor, or those doing work pursuant to the Development Agreement, as subcontractors under CDC’s control.  (Pl. Br. Ex. C at Ex. D).  The Development Agreement provides only once that a “subcontractor” may be used regarding the duties of CDC, and this relates solely to CDC’s ability to subcontract and outsource its administrative duties.  (Pl. Br. Ex. C at D-7). Additionally, the Development Agreement explicitly states that “all extra work payments must have the Company’s [LLCs] approval prior to final settlement.” (Pl. Br. Ex. C at D-4).  
	The plain language of the Development Agreement establishes that CDC has operated merely as an administrator of the job site to maintain a fluid and efficient workplace.  CDC was not contracted to perform any of the work with regard to the developments, nor was it required to pay for the work done by the contractors from its own account. CDC merely served as the liaison between the contractors hired to construct and develop each sub-division and the LLC controlling each parcel of land. The work performed by CDC therefore does not fall under the statutory definition of general contractor and did not require CDC to obtain a license for the work performed. See N.C. Gen. Stat. § 87-1 (West 2000).
	CDC is entitled to payment due for business efforts of Tucker Chase for services rendered.


The purpose of the North Carolina unlicensed contractor doctrine is to protect the property owner and public from incompetent builders, and not to provide occasion for developers to obtain free general contracting services from unlicensed partners.  In re Lake Providence Properties Inc., 168 B.R. 876 (1994), aff’d, 51 F.3d 267 (1995). A developer does not fall within the category of individuals which the licensing requirements were passed to protect. Id. The mere fact that an entity did not have a license to operate as a general contractor does not cause its assets, created partially by its labor, to evaporate. Id. at 880.  The statute is intended to prevent property owners from being exploited by unqualified general contractors in a contractual setting. Id. at 881.  It is not intended to prevent unlicensed general contractors from creating partnership relationships and contributing to the partnership with their sweat equity.  Id. at 881.
CDC and Grimmer entered into an Operating Agreement (“Operating Agreement”) for Tucker Chase. (Compl. Exhibit C).  As a result of the agreement Grimmer obtained a 70% interest of Tucker Chase and CDC obtained a 30% interest. (Compl. ¶ 6). Tucker Chase then entered into a Development Agreement with CDC. (Compl. Exhibit D). As a result of this contractual relationship, CDC has an interest in the contractual transaction not only under the Development Agreement but also as a partner in the LLC under the Operating Agreement entered into with Grimmer.  As such, should the Court find as a matter of law that CDC is an unlicensed contractor, CDC’s relationship with Grimmer mirrors that of the partners from Lake Providence. See 168 B.R. at 881. Therefore, pursuant to the holding in Lake Providence, CDC has asserted a valid contract and Tucker Chase’s failure to make payment of the amount due has resulted in a material breach of contract.
	CDC falls under a statutory exemption under South Carolina law not requiring a license as a construction manager.


Under South Carolina law, a construction manager is defined as:
an entity working for a fee whose duties are to supervise and coordinate the work of design professionals and multiple prime contractors, while allowing the design professionals and contractors to control individual operations and the manner of design and construction.  Services provided by a construction manager may include:

(a) coordination, management, or supervision of design or construction;

(b) cost management, including estimates of construction costs and development of project budgets;

(c) scheduling, which may include critical Path techniques, for all phases of a project;

(d) design review, including review of formal design submission and construction feasibility; and

(e) bid packaging and contractor selection. An owner, who performs construction management himself, is not considered a construction manager for purposes of this chapter [40].

S.C. Code Ann. § 40-11-20(5) (1976) (emphasis added).  
Here, CDC entered into a Development Agreement for the management and promotion of Reid Pointe, located in Lancaster County, South Carolina.  (Compl. Exhibit D). The Complaint alleges that CDC is a 30% owner of Meadow, Tucker Chase, Reid Pointe and Southeastern. (Compl.  ¶ 6).  CDC’s Answer to the Complaint filed by Grimmer admits to this allegation. (Answer, ¶ 6).  As an owner of Reid Pointe, admitted by both parties, CDC would not be required under South Carolina law to be a licensed construction manager and as such all the Development Agreement is enforceable against Reid Pointe.
Defendants Have Successfully Stated a Claim for Dissolution of the LLCs

Judicial dissolution is a remedy left largely to the discretion of the trial court. Royals v. Piedmont Elec. Repair Co., 137 N.C. App. 700, 704, 529 S.E.2d 515, 518 (2000). N.C. Gen State § 57C-6-02 authorizes judicial dissolution of a limited liability company on four separate grounds. Most relevant to the instant action, an LLC should be judicially dissolved if a member of the LLC establishes any of the following: “2.  Liquidation is reasonably necessary for the protection of the rights or interests of the complaining member. 3. The assets of the LLC are being misapplied or wasted.” N.C. Gen State § 57C-6-02(2-3). The “rights or interests” of a shareholder must be determined on a case-by-case basis, after an extensive examination of the entire history of the participants’ relationship. Meiselman v. Mieselman, 309 N.C. 279, 298-99, 307 S.E.2d 551, 563 (1983). This examination should extend not only to the “expectations generated by the participant’s original business bargain,” but also to the “history of the participants’ relationship as expectations alter and new expectations develop over the course of the participants cooperative efforts in operating the business.” Id. 
Following this rule, a court should grant relief to a minority shareholder, whether by dissolution or some other remedy, whenever corporate managers or controlling shareholders act in a way that disappoints the minority shareholder’s reasonable expectations, even though the acts of the managers or controlling shareholders fall within the literal scope of powers or rights granted them by the corporation act or the corporation’s charter or by laws.  Id.  The reasonable expectations of the shareholders, as they exist at the inception of the enterprise, and as they develop thereafter through a course of dealing agreed to by all of them, is the most reliable guide to a just solution of a dispute among shareholders, particularly in a dispute between shareholders in the typical closely-held corporation, where the corporation’s charter and bylaws “almost never reflect the full business bargain of the participants.” Id.	
Here, Defendants have directly pleaded that the assets of the LLCs are being misapplied and wasted, requiring judicial dissolution under § 57C-6-02(3). (Countercl. ¶ 33). Additionally, because judicial dissolution requires an in-depth exploration of the facts and nature of the relationship between the parties, it would be inappropriate for the Court to make a determination regarding the necessity of judicial dissolution prior to receiving all of the evidence to be adduced in discovery. Here, Defendants have alleged more than sufficient evidence that judicial dissolution is required to protect the rights and interests of CDC under § 57C-6-02(2). Based on the long standing business relationship between CDC, Stevens and Grimmer, CDC had the reasonable expectation that it would continue to operate in a managerial position of all five LLCs, and would not be removed in bad faith. Likewise, the imposition of capital calls by Grimmer, although authorized by the Operating Agreements, occurred only after CDC’s removal from its managerial position within the LLCs, and has been done with the bad faith intent of extinguishing CDC’s interest in the LLCs, as opposed to raising legitimate funds for the LLCs, a function which Grimmer is required to perform under the September 24th Agreement. This fact, coupled with CDC’s dismissal as manager, run contrary to CDC’s understanding and reasonable expectations regarding its position and rights in the LLCs.  Grimmer has shown no intention of protecting CDC’s interests and expectations, and to the contrary, has shown just the opposite by instituting the current action. Now that Grimmer is manager of the LLCs, CDC’s rights and interests in the LLCs cannot be protected any longer, and judicial dissolution is appropriate. 
Defendants Have Successfully Stated a Claim for Violation of the North Carolina Unfair and Deceptive Trade Practices Act

It is well established that claims brought under North Carolina’s Unfair and Deceptive Trade Practices Act (the “UDTPA”), N.C. Gen. Stat. § 75-1.1 et seq., may apply to businesses as well as consumers. HAJMM Co. v. House of Raeford Farms, Inc., 328 N.C. 578, 592-3, 403 S.E.2d 483, 492 (1991). To state a claim under the UDTPA, a party must allege: (1) that the defendant engaged in an unfair or deceptive act or practice, or an unfair method of competition; (2) which was in or affecting commerce; and that (3) proximately caused injury to the plaintiff.  Barbee v. Atlantic Marine Sales & Serv., Inc., 115 N.C. App. 641, 646-47, 446 S.E.2d 117, 121, disc. rev. denied, 337 N.C. 689, 448 S.E.2d 516 (1994). A trade practice is illegal under Chapter 75 if it is unfair or deceptive.  The concept of “unfairness” in this context is broad, but generally includes the sort of conduct that a court of equity would consider improper.  Marshall v. Miller, 302 N.C. 539, 548, 276 S.E.2d 397, 403 (1981).  Generally, a trade practice is unfair when it is “immoral, unethical, oppressive, unscrupulous, or substantially injurious to consumers.”  Johnson v. Phoenix Mut. Life Inc. Co., 300 N.C. 247, 263, 266 S.E.2d 610, 621 (1980), overruled on other grounds, Myers & Chapman, Inc. v. Thomas G. Evans, Inc., 323 N.C. 559, 374 S.E.2d 385 (1988).  While “a mere breach of contract, even if intentional, is not sufficiently unfair or deceptive to sustain an action under N.C.G.S. § 75-1.1,” a breach of contract may support an action under the UDTPA if that breach is attended by “substantial aggravating circumstances.” Eastover Ridge, LLC v. Metric Constructors, Inc., 139 N.C. App. 360, 367-68, 533 S.E.2d 827, 832-33 (2000) (citing Branch Banking and Trust Co. v. Thompson, 107 N.C. App. 53, 62, 418 S.E.2d 694, 700, disc. rev. denied, 332 N.C. 482, 421 S.E.2d 350 (1992)).  
Additionally, the requirement that these activities be “in or affecting commerce” is a broad, rather than narrow one, and extends to “all business activities, however denominated.” North Carolina Gen. Stat. § 75-1.1(b). The term “commerce,” as used in the statute applies to all business activity. Prince v. Wright, 141 N.C. App. 262, 268, 541 S.E.2d 191, 197 (2000). Contrary to Plaintiffs’ statements, North Carolina courts have not recognized any exception to this rule for areas that deal with corporate governance, but rather have specifically carved out an exception solely for securities transactions, in part because these activities are “already subject to pervasive and intricate regulation.” Skinner v. E.F. Hutton & Co., 314 N.C. 267, 275, 333 S.E.2d 236, 241 (1985); cf. HAJMM, 328 N.C. at 593-94 (expanding Skinner to other, less regulated securities). Only one case in North Carolina, an unpublished decision of the business court, applies this principal more broadly, and even that case involved securities transactions. Maurer v. SlickEdit, Inc., 2005 WL 1412496 (N.C. Bus. Ct. 2005). Moreover, in Maurer, the only allegations of wrongdoing concerned the defendants’ denial of compensation to a former owner/shareholder of the corporation. Id. at *1. There were no allegations that this dispute in anyway impacted the company’s business, vendors, or end consumers, and the court gave no indication that its holding extended to cases having such an impact.
Here, Grimmer has engaged in a course of conduct aimed at undermining the LLCs’ business, undermining Defendants’ business and injuring Defendants’ ability to attend to the business of the LLCs or derive any benefit from the LLCs. While Grimmer has certainly breached his contracts with Defendants, these breaches are far from the only bad acts on Grimmer’s part, and are attended by numerous “substantial aggravating circumstances” raising them above the level of a simple breach of contract. As alleged in the Counterclaims, and assumed as true for the purposes of this motion, Grimmer has:
	Contacted banking institutions and persuaded them to freeze the LLCs’ accounts (Countercl. ¶ 24); 

Contacted city and county officials and banking institutions to inhibit the LLCs’ ability to obtain necessary permits and loans (Countercl.  ¶ 26);
Used his power to make capital calls in a bad faith attempt to squeeze CDC out of the LLC (Countercl. ¶ 28-29);
Undermined the confidence of service providers by contacting them to criticized Defendants (Countercl. ¶ 25);
Terminated Tucker Chase’s contract with a vendor in order to give benefit to his son at substantial loss to Tucker Chase (Countercl. ¶ 20);
	Intervened in management of Meadows to pay his brother-in-law’s employer an excess $100,000.00 from Meadows (Countercl. ¶ 19);
	Consulted with counsel for his personal benefit and billed the charges to Reid Pointe (Countercl. ¶ 23);
	Harassed Defendants with repeated demands for information already in his possession (Countercl. ¶ 30);
 All of these acts are in addition to Grimmer’s basic breaches of contract. Each of these events should not be viewed in isolation, but instead should be viewed as a pattern of unscrupulous behavior intended to undermine Defendants’ and the LLCs’ abilities to conduct business. This pattern extends far beyond a simple breach of contract, as even Plaintiffs admit. (Pl. Br. 6). Moreover, because these acts were done in bad faith and resulted in serious injury to both Defendants’ and the LLCs’ ability to conduct their business, all of them qualify as “immoral, unethical, oppressive, unscrupulous, or substantially injurious to consumers.” Johnson, 300 N.C. at 263. These acts fit under the broad definition of “unfair” included in the UDTPA.  
Additionally, this course of conduct, viewed as a totality, affects more than simply corporate governance. Unlike Skinner, HAJJM, and Maurer, which were all limited entirely to questions of internal ownership distributions and stock, Plaintiffs’ actions, whether or not they were motivated by internal governance disputes, extended to broader aspects of commerce as soon as Grimmer decided to disrupt the LLCs’ bank accounts and interfere with the LLCs’ contracts. These acts severely impacted commerce between the LLCs and their vendors, and ultimately, to the LLCs’ end consumers, as well as disrupting the business relationship between CDC and the LLCs. Because Plaintiffs’ actions intentionally sought to injure Defendants’ and the LLCs’ business relationships and undermine their ability to do business, these actions were “in and affecting commerce,” and Defendants have therefore successfully stated a claim for relief under the UDTPA.  
CONCLUSION

	At this stage of litigation, Defendants’ counterclaims should not be dismissed unless there is no possible set of circumstances under which Defendants can recover. Here, taking the allegations in the counterclaims as true, as the Court must, Defendants have successfully shown that Grimmer has breached his duty to finance the LLCs, has forced the LLCs to breach their contracts with CDC, and has engaged in a long pattern of unscrupulous conduct, seriously damaging both Defendants’ and the LLCs’ business along the way, all aimed at taking over the LLCs and depriving Defendants of their rights and expectation regarding the LLCs. With Grimmer’s takeover nearly complete, the LLCs cannot possibly be operated in a manner that is in any way beneficial to Defendants, and therefore the LLCs must be dissolved. Defendants have successfully stated claims for breach of contract, judicial dissolution of the LLCs, and violation of the North Carolina Unfair and Deceptive Trade Practices Act, and should be allowed to proceed to discovery in order to test the merits of their claims. Therefore, Defendants respectfully request that Plaintiffs’ motion for judgment on the pleadings be denied. 



This the 4th day of June, 2008.

						
JAMES, McELROY & DIEHL, P.A.



					By: 	____/s/_Edward T. Hinson, Jr. _________
						Edward T. Hinson, Jr.
						John Parke Davis
						600 South College Street, Suite 3000
						Charlotte, North Carolina   28202
						704-372-9870
						ehinson@jmdlaw.com
						Attorneys for Defendants
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